
RULE 81 

ENFORCING JUDGMEiHS AGAINST INTERESTS IN LAND 
SALE CONTRACTS 

A. Scope. Rule 81 applies to all interests created by a con­

tract for the sale of an interest in real property including an 

earnest rooney receipt. 

B. Purchaser's interest. 

B.(1) A creditor who has docketed a judgment in the cpunty in 

which the land that. is the subject of an executory land sale contract 

is, situated may apply to the circuit court of such county for an 

order applying the purcha~er's interest under the contract to satis­

faction of the judgment. The application must: 

B.(l)(a) Identify the judgment and state the amount presently 

due thereon ; 

B.(l)(b) Identify the contract by parties, date, and land 

description; 

B. (1 )(c) State the contract price, terms of payment, and unpaid 

balance. 

B.(l)(d) Propose the relief that the court should grant. 

B.(2) A copy of the contract shall be attached to the applica­

tion, or, if the creditor has not been able to obtain a copy, the 

reason therefor stated. 

B.(3) A copy of the application may be filed with the county 

clerk and, if so filed, shall be recorded in the same manner as other 
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instruments affecting title to the land described and indexed 

under the names of both the purchaser and the contract vendor. 

Upon such filing the creditor acquires a lien on the land des­

cribed in the application in the nature of the lis pendens lien 

provided for in ORS 93.740. 

8.(4) A copy of the application and a notice stating the 

date set for hearing thereon shall be served on the purchaser and 

the vendor. The notice served on the purchaser must contain a 

statement respecting homestead exemption similar to that required 

by Rule 76 E. 

8.(5) The purchaser or vendor may file an answer to the 

application controverting facts stated therein, alleging additional 

relevant facts, or proposing some other fonn of relief. 

B. (6) At any time before the date set for hearing on the 

application, other judgment creditors of the purchaser may intervene 

in the proceedings. The priority of such intervenors shall be 

detennined by time of intervention. 

8.(7) After hearing, the court may dismiss the application 

or grant such relief as appears fair under the circumstances, for 

example: 

B.(7)(a) An inmediate transfer of the purchaser's interest 

to the creditor; 

8. (7)(b) Transfer of the purchaser's interest to the credi­

tor if the purchaser fails to sell it himself within a stated period; 
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B.(7)(c) Public sale of the purchaser's interest; 

B.(7)(d) Assignment of all or part of the rents and profits 

produced by the contract property to the creditor for a stated 

period. 

The court is not limited to giving the relief suggested by 

the pa rt i es, except that if the purchaser fails to appear in the 

proceedings, only the relief proposed in the creditor's appl ica­

ti on may be given. 

C. Vendor's interest. 

C.(l)(a) Except as provided in this subsection a judgment 

against a vendor is not a lien on real property that is the sub­

ject of an executory contract of sale entered into before the 

judgment was docketed. In the event that such a contract is 

terminated without conveyance to the purchaser and the vendor 

reassumes general ownership of the property the lien of a judg­

ment against the vendor shall attach as in the case of after 

acquired property. 

C.(l)(b) If a contract for the sale of real property has 

not been recorded and the purchaser is not in possession there­

under, a judgment against the vendor, docketed in the county where 

the real property is located, is a lien on the vendor's right to 

receive payments under the contract and on the vendor's title 

reserved as security for such payments. Such a lien may be 

perfected by serving on the purchaser a copy of the judgment 

and a notice that future contract payments must be made to the 

judgment creditor. The purchaser's contract obligation is satis­

fied, and the lien is extinguished, to the extent that payment 
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is made to the vendor prior to such service or to the creditor 

after such service. In case of dispute the burden is on the cred­

itor to prove that service was made. 

C.(l)(c) If a contract for the sale of real property has 

been recorded, or if the purchaser is in possession thereunder, a 

judgment against the vendor is not a lien on the real property 

and does not affect the purchaser's rights under the contract or 

his obligation to pay the price in accordance with its terms. 

C. (2) · A judgment creditor of a vendor may compel sale of 

the vendor's contract interest, including conveyance of the 

vendor's reserved title to the real property, or obtain other suitable 

relief in satisfaction of his judgment, by proceeding under Rule 83 C. 

C. (3) With the exception of liens for taxes levied on the 

real property that is the subject of the contract and liens for servi­

ces or materials supplied in improving the property, statutory liens 

securing obligations of the vendor do not attach to real property 

that is the subject of a land sale contract. A holder of an obl iga­

tion that would be a lien on the vendor's property but far this 

subsection is a judgm_ent creditor for purposes of subsection (2) of 

this section. 
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COMMENT 

Rule 81 

The procedure outlined in section B. is essentially a stream­

lined creditor's suit. See comment to Rule 83 C. The contract copy 

required by subsection 8.(2) may be obtained from the debtor under 

Rule 43 or the vendor under Rule 55 B. 

Section C. recognizes that the principal thing that is of inter­

est to a vendor's creditors is the right to receive the payments to 

be made by tl'E purchaser under the contract. Paragraph C. (1 )(b) rein-

states the procedure of May v. Emerson, 52 Or. 262, 96 P. 454 (1908), 

and Heider v. Dietz, 234 Or. 105, 380 P.2d 619 (1963), for short term 

contracts. Paragraph C. (l )(c) deals with long-term instalment con­

tracts. Subsection C.(2} is applicable in either case but would ordin-
\ ; arily be used only in the long-term situation. Section C. is adapted 

from a proposed statute appearing, and explained in detail, in an 

article in 55 Or. L. Rev. 227. 

ORS sections superseded: 93.645. 
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RULE 81: 

PROCEDURE' AND PRACTICE COMMITTEE 

COMMENT 
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Rule 81 ~pplies to all interests created by contracts 

for the sale of interest in real·property. It is specifically)- · . _, 

. '. ::;i~if ~~jii¼<i~~ made applicable to earnest money ·_:recefpts ~- .. 
. ,>'.t .... ~~~-- 'l ''.,_f.;,3!i•. 

The ru_le is divided into two ·'parts,_· the first. con·~~~ni~g !,t e,./:}~~~ 
· ,,. : :;:ri !;~·=·;. ~-/·:!-::rtt1>·;?_~·;_· ~ · 

purchaser I s or vendee 's interest : ( §B) , the second appiying ·to~::>-;:.~: 

the seller I s or vendor's interest. (Subsection C). . . , . · __ --{?·:. 
11 . _'/•. ·:,:> t~i):,::rf:~\}~ij; 

Section B. (1) proceeds. upon the premise of. equitable ·i·~--:.,,i,;;;w,,r.,-f,•~,, 
• , • 1· .:~r-::~-- ·:--:~-:,.,.;;: 

., -~' • ,__.1 t',.t • :,,;:, .. ,r / - ... ;_o. ".o,.'Jr.t -''f:.1{' .. "l -rt' ,r,,.,.., 
~ • •• - - ' 1~, ,-';. • ~; '7 7,.:.1, 

COnVerSiOn II f pro.Viding the Creditor With a method to Ob°tain~::·~;;)~i~t~rt~~f 
_ . - '·, · -'~~\-~!;?,;(:.c_:~Jt:1t~t: :):· 

a lien against the veridee' s contractual interest. , :Subsect~on //*'< -·_ 
• < > ' ' .. ,., •• ,.., ~·-t·" ,. 

B. (4) provides that_ a copy of the application and notic·e must:- ., .. 

be served upon the purchaser and the vendor. Again, the .r ... .'. :.L~-- ·. ,.> 

author has fail~Q.~;,t~r indicate the nature of the ~equ~~ei·:~t-~:::::'.·::i~-r~r ~>:<:f 
J~~ ··:;,, ~' ., . ' -~- "~ - ·' ., :? ), :~. '•; ~ ,.,, . ::· :'.· 

,. • ·. • e I~ . ~ ' ~ . 

service. 

Section B provides for a hearing on the creditor's appli­

cation at which other creditors and the judgment debtor may 

appear. The court is gi ve1: _.,the power to dismiss the application,_ 

or grant relief according to the circumstances shown at the····· 

hearing. A number· of proposed methods of relief are set forth,:_: 

in the rule . . , , ~,±1;t~1~~;f"i;t:J4~ 
Subsection ( c) clearly sta tea that a judgment aga°inst:'.' a··,.,, :,:t,,.\ll'ii\., 

contract vendor is not a lien upon ~e real property if'~~~ Iil!JJf': 
C'1r;'· , ·- · <!~t,,,~~~,; 



property was sold before the judgment was docketed. The rule 

states that should the property be repossessed or otherwise 

re-acquired by the vendor, the judgment shall become a lien 

as in the case of after-acquired property. 

Sec~ion C provides that the creditor has i lien against 

the vendor's right to receive payments under th~ contract 

and on the vendor's title reserved as security for such pay­

ments. This lien may be perfected by serving a copy of the 

judgment and a notice that future contract payments must be 

made to the judgment creditor upon the purchaser of the 

property. Again, no mention is made of the method of service. 

The purchaser is protected by language in the rul~ pro-
I 

viding that the creditor's lien is extinguished to the extent 

that payment had been made to the vendor prior to s.ervice of 

the judgment and notice. 

,•, 
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c. (1) (c} Thi~ :section provides, again, that even if. the 
• ~:. .,.,~. > '. (1 ~ .:~::·~· 

·,.>. .•. ;~.; .. ; _; ~i'-~~·.;·1 !Jt~;;J~::_jJ 

contract has been"''tecorded, the judgment against the vendor 

is not a lien on the real property. The creditor is given the 

power to compel sale of the vendor's contractual interest 

under section C(2). Section C.(3) further clarifies the fact 
... 

that statutory liens securing obligations of the vendor do 

not attach to real property that is the subject of a land 

sale contract. 

The author, for some reason, has limited the scope of 

section C. (1) (b) to situations where the contract has not 

been recorded. Although section C.(2) would provide a remedy 
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to creditors holding judgments against vendors who own long­

term contractual rights, no specific arrangements are made 

for those dreditors who might wish to proceed under C.(1) (b) 

if the contract has been recorded. 
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RULE 81 

DEFINITIONS; NOTICE OF LEVY; SERVICE 

A. Definittons. As used in Rules 81-85, unless the con­

text otherwise requires: 

A. (l) Attachment. 11Attachment 11 is the procedure by 

which an unsecured plaintiff obtains a judicial lien on 

defendant's property prior to judgment. 

A.(2) Bank. "Bank 11 includes commercial and savings 

banks, trust companies, savings and loan associations, and 

credit unions. 

A. (3) Clerk. !!Clerk!! means clerk of the court or any 

person performing the duttes of that office. 

A.(4) Consumer goods. nconsumer goods!! means consumer 

goods as defined in ORS 79.1090. 

A. (5) Consumer transaction. nconsumer transaction 11 

mean$ a transaction in which the defendant becomes obligated 

to pay for goods sold or leased, services rendered or monies 

loaned, primarily for purposes of the defendant's personal, 

family, or household use. 

A. (6) Issuing officer. !!Issuing officer!! means any 

person who on behalf of the court is authorized to issue pro­

visional process. 

A. (7) Levy. !!Levy11 means to create a lien upon prop­

erty prior to judgment by any of the procedures provided by 

Rules 81-85 that create a lien. 
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A. (8). Plaintiff and defendant. 11 Plaintiff 11 includes any 

party asserting a claim for relief whether by way of claim, 

third party claim, cross-claim,or counterclaim, and 11 defendant 11 

includes any person _agai'nst whom such claim is asserted. 

A.(91 Provisional process. 11 Provisional process 11 means 

attachment under ORS chapter 29 or Rule 84, claim and delivery 

under Rule 85, temporary restraining orders under Rule 83, pre­

liminary injunctions under Rule 83, or any other legal or 

equitable judicial process or remedy which before final judg­

ment enables a plaintiff, or the court on behalf of the plain­

tiff, to take possession or control of, or to restrain use or 

disposition of, or fix a lien on property in which the defen­

dant claims an interest, except an order appointing a provi­

sional receiver under Rule 80 or granting a temporary restrain­

fog order or preliminary injunction under Rule 79. 

A. (10} Security interest. "Security interest" means a 

lien created by agreement, as opposed to a judicial or statu­

tory lien. 

A. (11) Sheriff. 11 Sheriff11 includes constable where 

Rules 81-85 apply to district court proceedings in counties 

having such an officer. 

A. (12) Writ. A '1wri_t 1
-' is an order b.y a court to a 

sheriff or other official to aid a creditor in attachment. 

B. Notice to defendant following levy. 

B. (l} Form of notice. Whenever a plaintiff levies on 
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property of a defendant~ other than wages held by an employer, 

the plaintiff must promptly serve on the defendant, in the man­

ner provided in Rule 9 B., a notice in substantially the follow­

ing form: 

IN THE ___ COURT OF THE STATE OF OREGON FOR ___ COUNTY 

Plaintiff 

v. 

Defendant 

) 
l 
) 
) 
) 
). 
) 
). 
} 

No. ----
NOTICE OF LEVY 

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT 
CONCERNS YOUR PROPERTY. 

1. Action was commenced against you on for$ --- ,-----

2. To secure payment the following has been levied on: 

(E.g.; 1979 Chevrolet, License #ABC 123 

Savings account in Fiduciary Trust & 

Savings Co. 

Etc.} 

3. This property will {_be held by the court)_ (_remain subject 

to a lien} while the action is pending and may be taken 

from you permanently if judgment is entered against you. 

4. You may re 1 ease the property from the levy by de 1 i veri ng 

a bond to the clerk of the court. 
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If you have any questions about this matter, you should 

consult an attorney. 

IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN­

ENTLY·. 

Name and address of plaintiff of 
plaintiff's attorney 

B.{_2) Notice of exemption. If the defendant is a natural 

person, the notice served shall also contain the following; 

B.{_2)(.a) A statement that a defendant may be entitled to 

clai'm that the property 1evied on is exempt from the claims of 

the plaintiff; 

B.(2)(b) A list of all property and funds declared exempt 

under state or federal 1aw; 

B. (2Hc} An explanation of the procedure by which the 

defendant may claim an exemption; and 

B.{_2}{_d) A statement that the forms necessary to c1aim an 

exemption are available at the county courthouse at no cost to 

th_e defendant. 

8.(3} Address of defendant unknown. Where a plaintiff 

cannot find defendant and knows of no address or office of 

defendant and with reasonable diligence cannot discover any 

address or office of defendant, plaintiff shall file an affi­

davit to that effect. 
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C. Service of notices; proof of service. 

C.(ll Service. Save where some other method is ex­

pressly permitted, any notice or order to show cause required 

or permitted to be served by Rules 81-85 shall oe served in 

the manner in which a summons may be served. 

C.(2} Proof of service. Copies of all notices or orders 

to show cause shall be filed together with proof of service as 

provided in Rule 9 C. 

D. Adverse claimants. A person other than the defen­

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may 

move the court for an order establishing the claimant's title 

or interest, extinguishing the plaintiff's lien, or other ap­

propriate relief. After hearing: 

D. (1) Summary release of attachment. In a case where 

there is no genuine issue as to any material fact and the 

claimant is entitled to relief as a matter of law, the court 

may make an order establishing claimant's title or interest, 

extinguishing or limiting the plaintiff's lien, or granting 

other appropriate relief. 

D.(2) Continuation of attachment. In all other cases, 

the court shall order the provisional process continued pend­

ing judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff. 
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COMMENT 

This rule provides the general principles appliable to 
all provisional process covered in Rules 81 through 85. 

Subsections A.(.l), (2), (3), (8), (11), and (12) are 
new. Subsections A.(4}, (5}, and (6) were taken from ORS 
29.020. Subsection A.(J) is based on ORS 24.010(3), and sub­
section A.(10) is based on 11 U.S.C. §- 101 (37). The most 
important definition is A.(9), which was adapted from ORS 
29.025(5) and clarifies the relationship between provisional 
process and other temporary restraining orders or provisional 
receiverships. 

Section B. basically requires the same notices as did 
ORS 29.178, but the language of the statute was modified 
slightly and the form of notice was specified. 

Sections C. and D. are new. Examples of notices which 
do not need service which complies with Rule 7 are 81 B.(l) 
and 84 E. Section D. is designed to provide summary pro~ 
cedure for release of attachment which does not infringe upon 
jury trial rights in the dispute between the attaching plain-
tiff and a claimant. Although the claimant of the property 
would have a right to a separate action to determine title and 
right to possession, that might not be sufficient when immediate 
action is needed. Section D. allows the court, which authorized 
the provisional process, to act after summary hearing if there are 
no facts in dispute and claimant is clearly entitled to relief. 
See ORCP 47. This is a more reasonable approach than the seldom 
used sheriff's jury provided in ORS 23.320 and 23.330. 
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RULE 81 

DEFINITIONS; NOTICE OF LEVY; SERVICE 

A. Definitions. As used in Rules 81-85, unless the con­

text otherwise requires: 

A. ( 1) Attachment. 11Attachment 11 is the procedure by 

which an unsecured plaintiff obtains a judicial lien on 

defendant 1 s property prior to judgment. 

A. (2) Bank. '1Bank 11 includes commercial and savings 

banks, trust companies, savings and loan associations, and 

credit unions. 

A. (3) Clerk. 11 Clerk 11 means clerk of the court or any 

person performi~g the duties of that office. 

A. (4) Consumer goods. 11 Consumer goods II means consumer 

goods as defined in ORS 79.1090. 

A. (5) Consumer transaction. 11 Consumer transacti on 11 

means a transaction in which the defendant becomes obligated 

to pay for goods sold or leased, services rendered or monies 

loaned, primarily for purposes of the defendant 1 s personal, 

family, or-household use. 

A. (.6) Issuing officer. 11 Issuing officer 11 means any 

person who on behalf of the court is authorized to issue pro­

visional process. 

A. (7) Levy. 11 Levy 11 means to create a lien upon prop­

erty prior to judgment by any of the procedures provided by 

Rules 81-85 that create a lien. 
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A.(8} Plaintiff and defendant. 11 Plaintiff 11 includes any 

party asserting a claim for relief whether by way of claim, 

third party claim, cross-claim, or counterclaim~ and 11 defendant 11 

includes any person against whom such claim is asserted. 

A. (91 Provisional process. 11 Provisional process 11 means 

attachment under ORS chapter 29 or Rule 84, claim and delivery 

under Rule 85, temporary restraining orders under Rule 83, pre­

liminary injunctions under Rule 83, or any other legal or 

equitable judicial process or remedy which before final judg­

ment enables a plaintiff, or the court on behalf of the plain­

tiff, to take possession or control of, or to restrain use or 

disposition of, or fix a lien on property in which the defen­

dant claims an interest, except an order appointing a provi­

sional receiver under Rule 80 or granting a temporary restrain­

ing order or preliminary injunction under Rule 79. 

A. (10) Security interest. "Security interest 11 means a 

lien created by agreement, as opposed to a judicial or statu­

tory 1 ien. 

A.(11) Sheriff. 11 Sheriff 11 includes a constable of a 

district or justice court. 

A. (12). Writ. A 11 writ 11 is an order by a court to a 

sheriff or other official to aid a creditor in attachment. 

B. Notice to defendant following levy. 

B. (1) Form of notice. Whenever a plaintiff levies on 
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property of a defendant, other than wages held by an emp1oyer, 

the p1aintiff must cause to be prompt1y served on the defendant, 

in the manner provided in Ru1e 9 B., a notice in substantially 

the following form: 

IN THE COURT OF THE STATE OF OREGON FOR COUNTY ---- ----

P1aintiff 

v. 

Defendant 

) 
)_ 

) 
) 
) 
} 
) 
) 
} 

No. 

NOTICE OF LEVY 

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT 
CONCERNS YOUR PROPERTY. 

1. Action was commenced against you on for$ --- ---
2. To secure payment the following has been levied on: 

(.E~g.: 1979 Chevrolet, License #ABC 123 

Savings account in Fiduciary Trust & 

Savings Co. 

Etc.) 

3. This property will (_be held by the court} (_remain subject 

to a lien} while the action is pending and may be taken 

from you permanently if judgment is entered against you. 

4. You may re 1 ease the property from the 1 evy by de 1 i veri ng 

a bond to the clerk of the court. 
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If you have any questions about this matter, you should 

consult an attorney. 

IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN­

ENTLY. 

Name and address of plaintiff of 
plaintiff's attorney 

B. (_2) Notice of exemption. If the defendant is a natural 

person, the notice served shall also contain the following: 

B.(2)(a) A statement that a defendant may be entitled to 

clai'm that the property 1evied on is exempt from the claims of 

the plaintiff; 

B.(2)(b) A list of all property and funds declared exempt 

under state or federal law; 

B.(.2}(.cl An explanation of the procedure by which the 

defendant may claim an exemption; and 

B.(_2}(d) A statement that the forms necessary to claim an 

exemption are available at the county courthouse at no cost to 

the defendant. 

B. (3) Address of defendant unknown. Where a plaintiff 

cannot find defendant or defendant's attorney and knows of no 

address or office of defendant or defendant's attorney and with 

reasonable diligence cannot discover any address or office of 

defendant or defendant's attorney and cannot serve notice upon 

defendant in any manner, plaintiff shall file an affidavit to 

that effect, and service upon defendant shall not be required. 
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C. Service of notices; proof of service. 

C. Q} Service. Save where some other method is ex­

pressly permitted, any notice or order to show cause required 

or permitted to be served by Rules 81-85 shall be served in 

the manner in which a summons may be served. 

C.(2} Proof of service. Copies of all notices or orders 

to show cause shall be filed together with proof of service as 

provided in Rule 9 C. 

D. Adverse claimants. A person other than the defen­

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may_ 

move the court for an order establishing the claimant's title 

or interest, extinguishing the plaintiff's lien, or other ap­

propriate relief. After hearing: 

D. (l) Summary release of attachment. In a case where 

there is no genuine issue as to any material fact and the 

claimant is entitled to relief as a matter of law, the court 

may make an order establishing claimant's title or interest, 

extinguishing or limiting the plaintiff's lien, or granting 

other appropriate relief. 

D.(2) Continuation of attachment. In all other cases, 

the court shall order the provisional process continued pend­

ing judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff. 
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COMMENT 

This rule provides the general principles appliable to 
all provisional process covered in Rules 81 through 85. 

Subsections A.(.l), (2), (3), (8), (_11), and (12) are 
new. Subsections A.(_4), (.5), and (6) were taken from ORS 
29.020. Subsection A.(.7)is based on ORS 24.010(3), and sub­
section A.(10) is based on 11 U.S.C. §' 101 (37). The most 
important definition is A.(9), which was adapted from ORS 
29.025(5) and clarifies the relationship between provisional 
process and other temporary restraining orders or provisional 
receiverships. 

Section B. basically requires the same notices as did 
ORS 29.178, but the language of the statute was modified 
slightly and the form of notice was specified. 

Sections C. and D. are new. Examples of notices which 
do not need service which complies with Rule 7 are 81 B.(l) 
and 84 E. Section D. is designed to provide summary pro­
cedure for release of attachment which does not infringe upon 
jury trial rights in the dispute between the attaching plain­
tiff and a claimant. Although the claimant of the property 
would have a right to a separate action to determine title and 
right to possession, that might not be sufficient when immediate 

· action is needed. Section D. allows the court, which authorized 
the provisional process, to act after summary hearing if there are 
no facts in dispute and claimant is clearly entitled to relief. 
See ORCP 47. This is a more reasonable approach than the seldom 
used sheriff 1 s jury provided in ORS 23.320 and 23.330. 
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RULE 81 

DEFINITIONS; NOTICE OF LEVY; SERVICE; 
ADVERSE CLAIMANTS 

A. Definitions. As used in Rules 81-85, unless the con­

text otherwise requires: 

A. (1) Attachment. 11Attachment 11 is the procedure by 

which an unsecured plaintiff obtains a judicial lien on 

defendant 1 s property prior to judgment. 

A.(2} Bank. 11 Bank 11 includes commercial and savings 

banks, trust companies, savings and loan associations, and 

credit unions. 

A.(3) Clerk. 11 Clerk 11 means clerk of the court or any 

person performing the duties of that office. 

A. ( 4) Consumer goods. 11 Consumer goods II means consumer 

goods as defined in ORS 79.1090. 

A. (5). Consumer transaction. 11 Consumer transacti on 11 

means a transaction in which the defendant becomes obligated 

to pay for goods sold or leased, services rendered, or monies 

loaned, primarily for purposes of the defendant 1 s personal, 

family, or household use. 

A.(6) Issuing officer. 11 Issuing officer11 means any 

person who on behalf of the court is authorized to issue pro­

visional process. 

A. (7) Levy. 11 Levi1 means to create a 1 i en upon prop­

erty prior to judgment by any of the procedures provided by 

Rules 81-85 that create a lien. 
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A. (8) Plaintiff and defendant, "Plaintiff11 includes any 

party asserting a claim for relief whether by way of claim, 

third party claim, cross-claim, or counterclaim, and "defendant 11 

includes any person against whom such claim is asserted. 

A.(9) Provisional process. 11 Provisional process 11 means 

attachment under Rule 84, claim and delivery under Rule 85, 

temporary restraining orders under Rule 83, preliminary injunc­

tions under Rule 83, or any other legal or equitable judicial 

process or remedy which before final judgment enables a plain­

tiff, or the court on behalf of the plaintiff, to take possession 

or control of, or to restrain use or disposition of, or fix a 

lien on property in which the defendant claims an interest, ex­

cept an order appointing a provisional receiver under Rule 80 or 

granting a temporary restraining order or preliminary injunction 

under Rule 79. 

A.(10) Security interest. 11 Security interest'' means a 

lien created by agreement, as opposed to a judicial or statu­

tory lien. 

A. (11) Sheriff. 11 Sheriff 11 includes a constable of a 

district or justice court. 

A.(12) Writ. A 11 writ 11 is an order by a court to a sheriff 

or other official to aid a creditor in attachment. 

B. Notice to defendant following levy. 

B.Ll) Form of notice. Whenever a plaintiff levies on 
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property of a defendant, other than wages held by an employer, 

the plaintiff must cause to be promptly served on the defendant, 

in the manner provided in Rule 9 B., a notice in substantially 

the following form: 

IN THE COURT OF THE STATE OF OREGON FOR COUNTY ---- ----

Plaintiff 

v. 

Defendant 

) 
l 
) 
} 
) 
} 
) 
) 
) 

No. ----
NOTICE OF LEVY 

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT 

1. 

2. 

CONCERNS YOUR PROPERTY. 

Action was commenced against you on for$ --- ----
To secure payment the following has been levied on: 

(E.g.: 1979 Chevrolet, License #ABC 123 

Savings account in Fiduciary Trust & 

Savings Co. 

Etc.) 

3. This property will (_be held by the court) (remain subject 

to a lie~l while the action is pending and may be taken 

from you permanently if judgment is entered against you. 

4. You may re 1 ease the property from the 1 evy by de 1 i veri ng 

a bond to the clerk of the court. 
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If you have any questions about this matter, you should 

consult an attorney. 

IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN­

ENTLY. 

Name and address of plaintiff or 
plaintiff's attorney 

B.(2) Notice of exemption. If the defendant is a natural 

person, the notice served shall also contain the following state­

ment: 

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A 
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS 
NOTICE MAY OR MAY NOT BE THE KIND OF PROPERTY THAT 
CANNOT BE TAKEN. IF YOUR PROPERTY rs PROTECTED, YOU 
MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YOUR PROP­
ERTY CANNOT BE TAKEN. IF YOU DO NOT ACT, YOU WILL 
LOSE THE PROPERTY, WHETHER OR NOT IT IS PROTECTED. 
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP­
ERTY DESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS 
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO 
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN. 

B.(3) Address of defendant unknown. Where a plaintiff 

cannot find defendant or defendant's attorney and knows of no 

address or office of defendant or defendant's attorney and with 

reasonable diligence cannot discover any address or office of 

defendant or defendant's attorney and cannot serve notice upon 

defendant in any manner, plaintiff shall file an affidavit to 

that effect, and service of notice upon defendant shall not be 

required. 
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C. Service of notices; proof of service. 

C.(11 Service. Except where some other method is ex­

pressly permitted, any notice or order to show cause required 

or permitted to be served by Rules 81-85 shall be served in 

the manner in which a surrnnons may be served. 

C.(2} Proof of service. Copies of all notices or orders 

to show cause shall be filed together with proof of serviGe as 

provided in Rule 9 C. 

0. Adverse claimants. A person other than the defen­

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may 

move the court for an order establishing the claimant's title 

or interest, extinguishing th~ plaintiff's lien, or other ap­

propriate relief. After hearing: 

0.(1) Summary release of attachment. In a case where 

there is no genuine issue as to any material fact and the 

claimant is entitled to relief as a matter of law, the court 

may make an order establishing claimant's title or interest, 

extinguishing or limiting the plaintiff's lien, or granting 

other appropriate relief. 

0.(2) Continuation of attachment. In all other cases, 

the court shall order the provisional process continued pend­

ing judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff. 
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COMMENT 

This rule provides the general principles applicable to all 
provisional process covered in Rules 81 thorugh 85. 

Subsections A. (l), (2), (3), (8), (11), and (12) are new. 
Subsections A.(4), (5), and (6) were taken from ORS 29.020. Sub­
section A.(7) is based on ORS 24.010(3), and subsection A.(10) 
is based on 11 U.S. C. § l 01 (37). The most important defi ni ti on 
is A.(9), which was adapted from ORS 29.020(5) and clarifies the 
relationship between provisional process and other temporary 
restraining orders or provisional receiverships. 

Section B. basically requires the same notices as did 
ORS 29.178, but the language of the statute was modified slightly 
and the form of notice was specified. The most important change 
is in B.(2) where the requirement that notice to individuals 
contain a list of exemptions, an explanation of the exemption 
procedure, and a reference to the availability of forms is el imi­
nated. The Council does rot wish to discourage exemption claims, 
but felt the notice presently required for attachment was incompre­
hensible and constituted a procedural trap. 

Sections C. and D. are new. Section D. is designed to pro­
vide summary procedure for release of attachment which does not 
infringe jury trial rights in the dispute between the attaching 
plaintiff and a claimant. Although the claimant of the property 
would have a right to a separate action to determine title and 
right to possession, that might not be sufficient when immediate 
action is needed. Section D. allows the court, which authorized 
the provisional process, to act after summary hearing if there 
are no facts in dispute and claimant is entitled to relief. See 
ORCP 47. 

ORS 29.210 presently makes reference to a summary procedure. 
The seldom used sheriff's jury in ORS 29.210 is eliminated. 

56 



Minutes of Meeting - 9/6/80 
Page 2 

Rule 84 F. The Council unani':mously decided to delete the 
provisions relating to release of liens, F. (2} (a} through F. (2) (e), 
in their entirety. The Council also unanimously agreed to delete 
the last sentence of F.(l)(a): "Delivery of property under this 
section does not affect the attaching plaintiff's lien." 

Rule 81 B. Judge Sloper moved, seconded by Darst Atherly, 
that paragraphs B.(2)(b) through B.(2)(d) be deleted from the notice 
of exemption section. The motion carried unanimously. It was sug­
gested by Frank Pozzi that some simple and clear language relating 
to possible exemptions be added to the notice. The Executive Direc­
tor was asked to draft language and submit it for approval to the 
subcommittee. 

Rule 83 G.(1). The Council decided that the following sentence 
should be added at the end of G.(1): "If the plaintiff so requests, 
the hearing date may be set at some date later than the seventh day." 

Rule 83 A. Upon motion by Laird Kirkpatrick, seconded by 
Don McEwen, the Executive Director was asked to redraft the first 
paragraph of this rule to allow the required showing to be made by 
affidavits submitted in support of plaintiff's petition. Judge Dale 
opposed the motion. 

Upon motion by Carl Burnham, seconded by Judge Sloper, the 
Council unanimously approved release of the tentative draft of 
Rules 78-85, dated August 29, 1980, as modified by the actions taken 
by the Council. · 

Class Actions. Austin Crowe moved, seconded by Charles Paulson, 
that Rule 32 be amended to incorpw;::ate the revisions sub]llitted on 
July 21, 1980, by the class action subcommittee. The motion carried, 
with Carl Burnham, Darst Atherly Garr King, Judge Buttler, and Don 
McEwen opposing it. 

The Council had no further objections to or suggestions regard~ 
ing the draft of Rules 65-72 and amendments to ORCP 1-64 dated 
August 27, 1980, which had been approved for release at the last 
meeting. 

The Council discussed the suggested changes in ORCP 7 set out 
in Frank Pozzi's letter dated August 4, 1980, and in the staff memoran~ 
dum dated June 16, 1980. 

A motion was made by Austin Crowe, seconded by Don McEwen, to 
adopt the change in 7 D. (4) (a) set out in the June 16, 1980, memoran­
dum reinstating service on the Department of Motor Vehicles, with the 
substitution of ''registered agent" for "attorney in fact" in para­
graph (i). The motion passed unanimously. 

A motion was made by Frank Pozzi, seconded by Charles Paulson, 
to adopt the change in D.(4)(c) on Page 2 of the August 4th letter. 



RULE 81 

DEFINITIONS; NOTICE OF LEVY~ SERVICE; 
ADVERSE CLAIMANTS 

A. Definitions. As used in Ru1es 81-85, un1ess the co.n­

text otherwise requires: 

A. (1) Attachment. 1•Attachment11 is the procedure by 

which an unsecured p 1 a inti ff obtains a judi ci a 1 1 i en on 

defendant 1 s p~perty prior to judgment. 

A. (2} Bank. 11Bank 11 includes commercia1 and savings 

banks, trust companies, savings and loan associations, and 

credit unions. 

A. (3) Cl eri<. 11 Cl erk II means c 1 erk of the court or any 

person performing the duties of that offics. 

A. ( 4) Consumer clOods. "Consumer goods 11 means consumer 

goods as defined in ORS 79.1090. 

A.(.51 Consumer transaction. "Consumer transacti on 11 

means a transaction in which the defendant becomes obligated 

to pay for goods sold or leased, services rendered, or mani~s 

loaned, primarily for purposes of the defendant 1 s personal, 

family, or household use. 

A. (6) Issuing affi cer. 11 Issuing offi c~rJI means any 

person who an behalf of the court is authorized to issue pro­

visional process. 

A. (7) Levy. 11 Le 11y 11 means to creats a 1 i en upon prop­

erty prior to judgment by any of the procadures provided by 

Rules 81-85 that creata a lien. 
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A. (8) Plaintiff and defendant. ''Plaintiff" includes any 

party asserting a claim for relief whether 5y way of claim, 

third party claim, cross-claim, or counterclaim, and "defendant 11 

-
includes any person against 111hom such claim is asserted. 

A.(9) Provisional orocess. "Provisional proc::ss 11 means 

attachment under Rule 84, claim and delivery under Rule 85~ 

temporary restraining orders under Rule 83, preliminary injunc­

tions under.Rule 83, or any other legal or equitable judicial 

process or remedy which before final judgment enables a plainJ­

tiff, or the court on behalf of the plaintiff, to_ take possession 

or control of, or to restrain use or disposition of, or fix a 

lien on property in which the defendant claims an interest, ex­

cept an order appointing a provisional receiver under Rule 80 or 

granting a temporary restraining order or preliminary injunction 

under Rule 79. 

A. (10) Security interest. "Security interestn means a 

lien created by.agnement, as oppose<:! to a judicial or statu­

tory 1 i en. 

A. (11) Sheriff. 11 Sheriff" inc1udes a constabie of a 

district or justice court. 

· A. (12) Writ. A 11111rit 11 is an order by a court ta a sheriff 

or other official to aid a creditor in attachment. 

8. No·tice to defendant following levy. 

B. (1 )_ Fann of notice. 1.~henever a plaintiff levies on 
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property of a defendant, other than wages he 1 d by an e.'Tlp 1 ayer, 

the plaintiff must cause to be prompt1y served on the defendant, 

in the manner provided in Rule 9 8., a notice substantially in 

the following form: 

IN THE COURT OF THE STATE OF OREGON FOR COUNTY ---- ---

Plaintiff 

1/. 

Defendant 

} 
l 
} 
) 
) 
} 
) 
) 
1 

No. 

NOTICE OF L8/Y 

TO: (Defendant) IMPORTANT NOTICE. RE.AO CAREFULLY. IT 
CONCERNS YOUR PROPERTY. 

1. Action was commenced against you an for S ---- ----
2. To secure payment the following has been levied on: 

(E.g.: 1979 Chevra1et, License #ABC-123 

Savings account in Fiduciary Trust & 

Savings Co. 

Etc.) 

3. This property 'ni 11 (.be· he 1 d b.y the court) (remain subject 

to a 1ienl while the action is pending and may be taken 

from you permanently if judgment is entered againit you. 

4. '(ou may re 1 ease the property from the 1 evy by de 1 i veri ng 

a bond to the clerk of the court. 
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If you have any questions about this matter., you shou1d 

consu1t an attorney. 

IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN­

ENTLY. 

Name and address of plaintiff or 
plaintiff 1 s attorney 

B.(2) Notice of exemotion. If the defendant is a natural 

person, the notice served sha 11 a 1 so con ta in the fo 11 owing state­

ment: 

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A 
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS 
NOTICE MAY OR MAY NOT BE THE KIND OF PROPERTY THAT 
CANNOT BE TAKEN. IF YOUR PROPERTY IS PROTECTED, YOU 
MUST TAKE ACTION IMMEDIATELY TO CL°'IM THAT YOUR PROP­
ERTY CANNOT BE TAKEN. IF YOU DO NOT ACT, YOU WILL 
LOSE THE PROPERTY, WHETiiER OR NOT IT rs PROTECTED. 
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP­
ERTY DESCRIBED IN THIS. NOTICE CAN BE TAKEN IN THIS 
PROCEED ING ANO HOW TO TAKE THE REQUIRED ACTION TO 
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN. 

B.(3) Address of defendant unknown. Where a plaintiff 

cannot find defendant or defendant 1 s attorney and knows of no 

address or office of defendant or defendant I s a ttarney and 1t'li th 

reasonable diligence cannot discover any address or office of 

defendant or defendant 1 s attorney and can~ot serve notice upon 

defendant in any manner, plaintiff shall file an affidavit to 

that effect, and service of notice upon defendant shall not be 

required. 
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C. Service of notices; proof of service. 

C.(.ll Service. Except where some other method is ex­

pressly pennitted, any notice or order to show cause required 

or permitted to be served by Rules 81-85 shall oe served in 

the manner in which a summons may be served. 

C.(21 Proof of service. Copies of all notices or orders 

to show cause shall be filed together with proof of service as 

provided in Rule 9 C. 

D. Adverse claimants. A person other than the defen­

dant claiming to be the actual owner of property subject to 

provisional process, or any interest in such property, may 

move the court for an order establishing the claimant's title 

or interest, extinguishing the plaintiff's lien, or other ap­

propriate relief. After hearing: 

D. (1) ,Summary release of attachment. In a case where 

there is no genuine issue as to any material fact and the 

claimant is entitled to relief as a matter of law, the court 

may make an order establishing claimant's title or interest, 

extinguishing or limiting the plaintiff 1 s lien, or granting 

other appropriate relief. 

0. (2) Continuation of attachment. In all other cases, 

the court shall order the provisional process continued pend­

ing judgment. Such order protects the sheriff but is not an 

adjudication between the claimant and the plaintiff. 
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COMMENT 

This rule provides the general principles applicable to all 
provisional process covered in Rules 81 through 85. 

Subsections A.(l), (2), (3), (7), (8), (11), and (12) are 
new. Subsecti~ns A.(4), (5), and (6) were taken from ORS 29.020. 
Subsection A.(10) is based on 11 U.S.C. § 101 (37). The most. 
_important definition is A.(9), which was adapted from ORS 29.020(5) 
and clarifies the relationship between provisional process and 
other temporary restraining orders or provisional receiverships. 

Section B. basica11y requires the same notices as does 
ORS 29.178, but the language of the statute 1Nas modifierl slightly 
and the farm of notice was specified. The most important change 
is in B.(2) where the requirement that notice to individuals 
contain a list of exemptions, an explanation of the exa~ption 
procedure, and a reference to the availability of forms is eiimi­
natecl. The Council does rot wish to discourage exemption claims, 
but felt the n·atice presently required for attachment was incompre­
hensible and constituted a proc~ural trap. 

Secti ans C. and D. are ne11'. Section O. is desi gne<l to pro­
vide summary procedure for release of attachment 1Nhich does not 
infringe jury trial rights in the dispute be~#e~n the attaching 
plaintiff and a claimant. Although the claimant of the property 
would have a right to a separate action ta determine title and 
right to possession, that might not be sufficient when immediate 
action is neede<l. Section D. allows the court, which authorized 
the provisional process, to act after surrmary hearing if there 
are no facts in disoute and claimant is entitled to relief. See 
ORCP 47. The seldom used sheriff's jury in ORS 29.210 is eliminated. 

59· 


