RULE 81
ENFORCING JUDGMENTS AGAINST INTERESTS IN LAND
SALE CONTRACTS
A. Scope, Rule 81 applies to all interests created by a con-
tract for the sale of an interest in real property including an
earnest money receipt. |

B. Purchaser's interest.

B.(1) A creditor who has docketed a judgment in the county in
which the land that is the subject of an executory land sale contract
is. situated may apply to the circuit court of such county for an
order applying the purchaser's interest under the contract to satis-
faction of the judgment. The application must:

B.(1)(a) Identify the judgment and state the amount presently
due thereon;

B.(1)(b) 1Identify the contract by parties, date, and land
description;

B.(1)(c) State the contract price, terms of payment, and unpaid
balance,

~B.(1)(d) Propose the reljef that the court should grant.

B.(2) A copy of the contract shall be attached to the applica-
tion, or, if the creditor has not been able to obtain a copy, the
reason therefor stated.

B.(3) A copy of the application may be filed with the county

clerk and, if so filed, shall be recorded in the same manner as other
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instruments affecting title to the land described and indexed
under the names of both the purchaser and the contract vendor.
Upon such filing the creditor acquires a lien on the land des-
cribed in the application in the nature of the lis pendené lien
provided for in ORS 93;740. | |

B.(4) A copy of the application and a notice Stating the
date set for hearing thereon shall be served on the purchaser and
the vendor. The notice served on the purchaser must contain a |
statement respecting homestead exemption similar to that required
by Rule 76 E.

B.(5) The purchaser or vendor may file an answer to the
application controverting facts stated therein, alleging additional
relevant facts, or proposing some other form of relief,

B.(6) At any time before the date set for hearing on the
application, other judgment creditors of the purchaser may intervene
in the proceedings. The priority of such intervenors shall be
determined by time of intervention.

B.(7) After hearing, the court may dismiss the application
or grant such relief as appears fair under the circumstances, for
example:

B.(7)(a) An immediate transfer of the purchaser's interest
to the creditor;

B.(7)(b) Transfer of the purchaser's interest to the credi-

tor if the purchaser fails to sell it himself within a stated period;
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B.(7)(c) Public sale of the purchaser's interest;

B.(7)(d) Assignment of all or part of the rents and profits
produced by the contract property to the creditor for a stated
period. |

The court is not limited to giving the relief suggested by
the parties, except that if the purchaser fails tb apbear in the
proceedings, only the relief proposed in the creditor's applica-
tion may be given.‘

C. Vendor's interest.

C.(1)(a) Except as provided in this subsection a judgment
agaihst a vendor is not a lien on real property that is the sub-
ject of an executory contract of sale entered into before the
judgment was dockeﬁed. In the event that such a contract is
terhinated without conveyance to the purchaser and the vendor
reassumes general ownership of the property the lien of a judg-
ment against the vendor shall attach as in the case of after
acquired property. o |

C.(1)(b) If a cohtract for the sale of real property has
not been recorded and the purchaser is not in bossession there-
under, a judgment against the vendor, docketed in the county where
the reallproperty is located, is a lien on the vendor's right to
receiye payments under the contract and on the vendor's title
reserved as security for such payments. Such a lien may be
perfected by serving on the purchaser a copy of the judgment
and é notice thét future contract}payments must be hade to the
judgment credftor. The purchaser's contract obligation is satis-.

fied, and the lien is extinguished, to the extent that payment
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is made to the vendor prior to such service or to the creditor
after such Service. In case of dispute the burden is on the cred-
itor to prove that service was made.
c.(1)(c) Ifré contract for the sale of real property has
been recorded, or if the purchaser is in possession thefeunder, a
judgment against the vendor is not a lien on the real property
and does not affect the purchaser's rights under the contract or
his obligation to pay_the price in accordance withAits terms.
C.(2) " A judgment creditor of a vendor may compel sale of
the vendor's contréct interest, including conveyance of the.
vendor's reserved title to the real property, or dbtain 6tﬁer suitabfe
reljef in satisfaction of his judgment, by proceeding Qnder Rule 83 C.
C.(3) With the exception of ljens for taxes levied on the
real property that is the subject of the contract and liens for servi-
ces or materials supplied in'improving the property, statutory liens
securing obligations of'the‘vendor do not attach to real property
that is the subject of a land sale contract. A holder of an obliga-
tion that would be a lien on the vendor's property but for this
subsection is a judgment creditor for purposes of subsection (2) of

this section.
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COMMENT
Rule 81

The procedure outlined in section B. is essentially a stream-
lined creditor's suit. See comment to Rule 83 C. The contract copy
required by subsection B.(2) may be obtained from the debtor uhder
Rule 43 or the vendor under Rule 55 B.

Section C. recognizes that the principal thing that is of inter-
est to a vendor's creditors is the right to receive the payments to
be made by the purchaser under the contract. Paragraph C.(1)(b) rein-

states the procedure of May v. Emerson, 52 Or. 262, 96 P. 454 (1908),

and Heider v. Dietz, 234 Or. 105, 380 P.2d 619 (1963), for short term

contracts. Paragraph C.(1)(c) deals with long-term instalment con-
tracts. Subsection C.(2) is applicable in either case but would ordin-
arily be used only in the Tong-term situation. Section C. is adapted
from a proposed statute appearing, and explained in detai], fn an

article in 55 Or. L. Rev. 227.

ORS sections superseded: 93.645.
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RULE 81: | | \

PROCEDURE AND PRACTICE COMMITTEE

" COMMENT

Rule 8l applies to all interests created‘by contracts =

K2

for the sale of interest in reaitproperty. It is spe01f1cally i

- o

made applicable to earnest money“receipts.

[

The rule is d1v1ded into two parts, the flrst concernlng‘

“ 4\ 4,‘ vy

purchaser's or vendee‘S'interest: (§B), the second applying to

the seller's or vendor'svinterest. (Subsection C) ' 'T*:

P I

Section B. (l) proceeds. upon the premise of “equitible5h
conversion", providing the creditor with a method to:ohtadn
a lien against the vendee's contraotual interest. : Subsectlon
B.(4) provides that a copy of the aoplicatioh and notice must.

be sexrved upon the purchaser and the vendor. Agaln, the ;.

author has falledﬁto indicate the nature of the requlred

ol
¢

- 7 AR s
service. TR ' RS o

Section B provides for a hearing on the creditor's appli-
cation at which other creditors and the judgment debtor may

appear. The court is glven,the power to dismiss the appllcatlon

or grant relief according to the circumstances shown at the

hearing. A number of proposed methods of relief are set forth«Tl

in the rule.
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pfoperty was sold before the judgment was docketed. The rule

states that should the property be repossessed or otherwise

re-acquired by the vendor, the judgment shall become a lien

as in the case of after-acquired property.

Section C provides that the creditor has & lien against

the vendor's right to receive payments under thévcontract

and on the vendor's title reserved as security for such pay-

ments. This lien may be perfected by serving a copy of the

judgment and a notice that future contract payments must be

made to the judgment creditor upon the purchaser of the

property. Again, no mention is made of the method of service.

The'purchaser is protected by language in the rule pro-

[ B

viding that the creditor's lien is extinguished:to the extent';A~

that payment had been made to the vendor prior to service of -

the judgment and notice.

*«

C.(1) (c) This section provides, again, that even ifﬁthe'f7

contrxact has been‘f&corded, the judgment againsf the vendor

* “+

is not a lien on the real property.

|
]

The creditor is given the

power to compel sale of the vendor's contractual interest

under section C(2). Section C.(3) further clarifies the fact

that statutory liens securing obligations of the vendor do

not attach to real property that is the subject of a land

sale contract.

‘ The author, for some reason, has limited the scope of

section C. (1) (b) to situatiqns where the contract has not

been recorded. Although section C.(2) would provide a remedy

(2)
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to creditors holding judgments against vendors who own long-

term contractual rights, no specific arrangements are made

for those dreditors who might wish to proceed under C.(l{(b)_

PERSENE

if the contract has been recorded.

o
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RULE 81
DEFINITIONS; NOTICE OF LEVY; SERVICE

A. Definitions. As used in Rules 81-85, unless the con-
text otherwise requires:

" A.(1) Attachment. "Attachment" is the procedure by
which an unsecured plaintiff obtains a judicial lien on
defendant's property prior to judgment.

A.(2) Bank. fBank“ includes commercial and savings
banks, trust companies, savings and Toan associations, and
credit unions.

A.(3) Clerk. "Clerk" means clerk of the court or any
person performing the duties of that office.

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in ORS 79.1090.

A.(5) Consumer transaction. "Consumer transaction"

means a transaction in which the defendant becomes obligated
to pay for goods sold or leased, services rendered or monies
loaned, primarily for purposes of the defendant's personal,
family, or household use.

A.(6) Issuing officer. "Issuing officer"” means any

person who on behalf of the éourt is authorized to issue pro-
visional process.

A.(7) Levy. 'Levy" means to create a lien upon prop-
erty prior to judgment by any of the procedures provided by

Rules 81-85 that create a lien.
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A.(8) Plaintiff and defendant. ?P]aintiff" includes any
party asserting a claim for relief whether by way of claim,
third party claim, cross-claim,or counterclaim, and "deFendént“
includes any person against whom such claim is asserted.

A.(9) Provisional process. "Provisional process" means

attachment under ORS chapter 29 or Rule 84, claim and delivery
under Rule 85, temporary restraining orders under Rule 83, pre-
liminary injunctions under Rule 83, or any other legal or
equitable judicial process or remedy which before final judg-
ment enables a plaintiff, or the court on behalf of the plain-
tiff, to take possession or control of, or to restrain use or
disposition of, or fix a Tien on property in which the defen-
dant claims an interest, except an order appointing a provi-
sional receijver under Rule 80 or granting a temporary restrain-

ing order or preliminary injunction under Rule 79.

A.(10) Security interest. "Security interestf means a
lien created by agreement, as opposed to a judicial or statu-
tory lien.

A.(11) Sheriff. "Sheriff? includes constable where
Rules 81-85 apply to district court proceedings in counties
having such an officer.

A.(12) Writ. A ?writ? is an order by a court to a
sheriff or other official to aid a creditor in attachment.

B. Notice to defendant following levy.

B.(1) Form of notice. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an emp1oyer,
the plaintiff must promptly serve on the defendant, in the man-

ner provided in Rule 9 B., a notice in substantially the follow-

ing form:
IN THE COURT OF THE STATE OF OREGON FOR COUNTY
|
Plaintiff ) No.
)
v g NOTICE OF LEVY
)
)
Defendant )

TO: (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YOUR PROPERTY. :

1. Action was commenced against you on for $
2. To secure payment the following has been levied on:

- (E.g.: 1979 Chevrolet, License #ABC 123

Savings account in Fiduciary Trust &

Savings Co.

Etc. )

3. This property will (be held by the court) (remain subject
to a lien) while the acfion is pending and may be taken
from you permanently if judgment is entered against you.

4. You may release the property from the levy by delivering

a bond to the clerk of the court.
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If you have any questions about this matter, you should
consult an attorney.
IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-
ENTLY.

Name and address of plaintiff of
plaintiff's attorney :

B.(2) Notice of exemption. If the defendant is a natural

person, the notice served shall also contain the following:

B.(2)(a) A statement that a defendant may be entitled to
claim that the property levied on is exempt from the claims of
the plaintiff;

B.(2)(b) A list of all property and funds declared exempt
under state or federal law;

B.(2)(c) An explanation of the procedure by which the
defendant may claim an exemption; and

B.(2)(d) A statement that the forms necessary to claim an
exemption are available at the county courthouse at no cost to
the defendant.

B.(3) Address of defendant unknown. Where a plaintiff

cannot find defendant and knows of no address or office of
defendant and with reasonable diligence cannot discover any
address or office of defendant, plaintiff shall file an affi-

davit to that effect,.

18



C. Service of notices; proof of service.

C.(1) Service. Save where some other method is ex-
pressly permitted, any notice or order to show cause required
or permitted to be served by Rules 81-85 shall be served in
the manner in which a summons may be served.

C.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of service as
provided in Rule 9 C.

D. Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
provisional process, or any interest in such property, may

move the court for an order establishing the claimant's title

“or interest, extinguishing the plaintiff's lien, or other ap-

propriate relief. After hearing:

D.(1) Summary release of attachment. In a case where

there is no genuine issue as to any material fact and the
claimant is entitled to relief as a matter of law, the court |
may make an order establishing claimant's title or interest,
extinguishing or limiting the p1a1ntiff‘s_1ien, or granting
other appropriate relief.

D.(2) Continuation of attachment. In all other cases,

the court shall order the provisional process continued pend-
ing judgment. Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles appliable to
all provisional process covered in Rules 81 through 85.

Subsections A. (1), (2), (3), (8), (11), and (12) are
new. Subsections A.(4), (5), and (6) were taken from ORS
29.020. Subsection A.(7) is based on ORS 24.010(3), and sub-
section A.{10) is based on 11 U.S.C. § 101 (37). The most
important definition is A.(9), which was adapted from ORS
29.025(5) and clarifies the relationship between provisional
process and other temporary restraining orders or provisional
receiverships.

Section B. basically requires the same notices as did
ORS 29.178, but the language of the statute was modified
slightly and the form of notice was specified.

Sections C. and D. are new. Examples of notices which
do not need service which compiies with Rule 7 are 81 B.(1)
and 84 E. Section D. is designed to proyide summary pro-
cedure for release of attachment which does not infringe upon
jury trial rights in the dispute between the attaching plain-
tiff and a claimant. Although the claimant of the property
would have a right to a separate action to determine title and
right to possession, that might not be sufficient when immediate
action is needed. Section D. allows the court, which authorized
the provisional process, to act after summary hearing if there are
no facts in dispute and claimant is clearly entitled to relief.
See ORCP 47. This is a more reasonable approach than the seldom
used sheriff's jury provided in ORS 23.320 and 23.330.
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RULE 81
DEFINITIONS; NOTICE OF LEVY; SERVICE

A, Definitions. As used in Rules 81-85, unless the con-

text otherwise requires:

A.(1) Attachment. "Attachment" is the procedure by
which an unsecured plaintiff obtains a judicial 1ien on
defendant's property prior to judgment.

A.(2) Bank. ?Bank” includes commercial and savings
banks, trust companies, savings and loan associations, and
credit unions. |

A.(3) Clerk. "Clerk" means clerk of the court or any
person performing the duties of that office.

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in ORS 79.1090.

A.(5) Consumer transaction. "Consumer transaction"

means a transaction in which the defendant becomes obligated
to pay for goods sold or leased, services rendered or monies
loaned, primarily for purposes of the defendant's personal,
family, or-household use.

A.(6) Issuing officer. "Issuing officer" means any

person who on behalf of the court is authorized to issue pro-
visional process.

A.(7) Levy. "Levy" means to create a lien upon prop-
erty prior to judgment by any of the procedures provided by

Rules 81-85 that create a lien.
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A.(8) Plaintiff and defendant. "Plaintiff" includes any

party asserting a claim for relief whether by way of claim,
third party claim, cross-claim,or counterclaim, and "defendant”
includes any person against whom such claim {s asserted.

A.(9) Provisional process. "Provisional process" means

attachment under ORS chapter 29 or Rule 84, claim and delivery
under Rule 85, temporary restraining orders under Rule 83, pre-
Timinary injunctions under Rule 83, or any other legal or
equitable judicial process or remedy which before final judg-
ment enables a plaintiff, or the court on behalf of the plain-
tiff, to take possession or control of, or to restrain use or
disposition of, or fix a lien on property in which the defen-
dant claims an interest, except an order appointing a provi-
sional receiver under Rule 80 or granting a temporary restrain-
ing order or preliminary injunction under Rule 79.

A.(10) Security interest. "Security interest" means a

lien created by agreement, as opposed to a judicial or statu-
tory lien.

A.(11) ‘Sheriff. fSheriff” includes a constable of a
district or justice court.

A.(12) Writ. A fwrit?‘is an order by a court to a
sheriff or other official to aid a creditor in attachment.

B. Notice to defendant following levy.

B.(1) Form of notice. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an employer,

the p]aintiff'must cause to be promptly served on the defendant,

in the manner provided in Rule 9 B., a notice in. substantially

the following form:

IN THE COURT OF THE STATE OF OREGON FOR COUNTY

Plaintiff No.

NOTICE OF LEVY

Defendant

TO:  (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YOUR PROPERTY.

1. Action was commenced against you on for §
2. To secure payment the following has been levied on:

(E.g.: 1979 Chevrolet, License #ABC 123

Savings‘account in Fiduciary Trust &

Savings Co.

Etc.)

3. This property will (be held by the court) (remain subject
to a Tien) while the action is pending and may be taken
from you permanently if judgment is entered against you.

4, You may release the property from the levy by delivering

a bond to the clerk of the court.
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If you have any questions about this matter, you should

consult an attorney.

IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-

ENTLY.

Name and address of plaintiff of
plaintiff's attorney

B.(2) Notice of exemption. If the defendant is a natural

person, the notice served shall also contain the following:

B.(2)(a) A statement that a defendant may be entitled to
claim that the property levied on is exempt from the claims of
the plaintiff;

B.(2)(b) A Tlist of all propefty and funds declared exempt
under state or federal law;

B.(2)(c) An explanation of the procedure by which the
defendant may claim an exemption; and

B.(2)(d) A statement that the forms necessary to claim an
exemption are available at the county courthouse at no cost to
the defendant.

B.(3) Address of defendant unknown. Where a plaintiff

cannot find defendant or defendant's attorney and knows of no
address or office of defendant or defendant's attorney and with
reasonable diligence cannot discover any address or office of
defendant or defendant's attorney and cannot serve notice upon
defendant in any manner, plaintiff shall file an affidavit to

that effect, and service upon defendant shall not be required.
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C. Service of notices; proof of service.

C.(1) Service. Save where some other method is ex-
pressly permitted, any notice or order to show cause required
or permitted to be served by»Ru1es 81-85 shall be served in
the manner in which a summons may be served;

C.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of service as
provided in Rule 9 C.

D. Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
provisional process,.or any interest in such property, may
move the court for an order establishing the claimant's title
or interest, extinguishing the plaintiff's lien, or other ap-
propriate relief. After hearing:

D.(1) Summary release of attachment. In a case where

there is no genuine issue as to any material fact and the
claimant is entitled to relief as a matter of law, the court‘
may make an order establishing claimant's title or interest,
extinguishing or Timiting the plaintiff's lien, or granting
other appropriate relief.

D.{(2) Continuation of attachment. In all other cases,

the court shall order the provisional process continued pend-
ing judgment. Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles appliable to
all provisional process covered in Rules 81 through 85.

Subsections A. (1), (2), (3), (8), (11), and (12) are
new. Subsections A.(4), (5), and (6) were taken from ORS
29.020. Subsection A.(7) is based on ORS 24.010(3), and sub-
section A.(10) is based on 11 U.S.C. § 101 (37). The most
important definition is A.(9), which was adapted from ORS
29.025(5) and clarifies the relationship between provisional
process and other temporary restraining orders or provisional
receiverships.

Section B. basically requires the same notices as did
ORS 29.178, hut the language of the statute was modified
slightly and the form of notice was specified.

Sections C. and D. are new. Examples of notices which
do not need service which complies with Rule 7 are 81 B. (1)
and 84 E. Section D. is designed to proyide summary pro-
cedure for release of attachment which does not infringe upon
jury trial rights in the dispute between the attaching plain-
tiff and a claimant. Although the claimant of the property
would have a right to a separate action to determine title and
right to possession, that might not be sufficient when immediate
“action is needed. Section D. allows the court, which authorized
the provisional process, to act after summary hearing if there are
no facts in dispute and claimant is clearly entitled to relief.
See ORCP 47. This is a more reasonable approach than the seldom
used sheriff's jury provided in ORS 23.320 and 23.330.
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RULE 81

DEFINITIONS; NOTICE OF LEVY; SERVICE;
ADVERSE CLAIMANTS

A. Definitions. As used in Rules 81-85, uniess the con-

text otherwise requires:

A.(1) Attachment. fAttachment" is the procedure by
which an unsecured plaintiff obtains a judicial lien on
defendant's property prior to judgment.

A.(2) Bank. fBank? includes commercial and savings
banks, trust companies, savings and loan associations, and
credit unions.

A.(3) ngg&. "Clerk" means clerk of the court or any
person performing the duties of that office.

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in ORS 79.1090.

A.(5) Consumer transaction. "Consumer transaction"

means a transaction in which the defendant becomes obligated
to pay for goods sold or leased, services rendered, or monies
Toaned, primarily for purposes of the defendant's personal,
family, or household use.

A.(6) Issuing officer. 'Issuing of ficér" means any

person who on behalf of the court is authorized to issue pro-
visional process.

A.(7) Levy. "Levy" means to create a lien upon prop-
erty prior to judgment by any of the procedures provided by

Rules 81-85 that create a lien.
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A.(8) Plaintiff and defendant. "Plaintiff" includes any
party asserting a claim for relief whether by way of claim,
third party claim, cross-claim, or counterclaim, and "defendant"
includes any person against whom such claim is asserted.

A.(9) Provisional process. "Provisional process" means

attachment under Rule 84, claim and delivery under Rule 85,
temporary restraining orders under Ru1ev83, preliminary injunc-
tions under Rule 83, or any other legal or equitable judicial
process or remedy which before final judgment enables a plain-
tiff, or the court on behalf of the plaintiff, to take possession
or control of, or to restrain use or disposition of, or fix a
Tien on property in which the defendant claims an interest, ex-
cept an order appointing a provisional receiver under Rule 80 or
granting a temporary restraining order or preliminary injunction
under Rule 79.

A.(10) Security interest. "Security interest" means a

lien created by agreement, as opposed to a judicial or statu-
tory lien.

A.(11) Sheriff. "Sheriff" includes a constable of a
district or justice court.

A.(12) Writ. A fwrit“ is an order by a court to a sheriff
or other official to aid a creditor in attachment.

B. Notice to defendant following levy.

B.(1) Form of notice. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an employer,

the plaintiff must cause to be promptly served on the defendant, .

in the manner provided in Rule 9 B., a notice in substantially

the following form:

IN THE COURT OF THE STATE OF OREGON FOR COUNTY

Plaintiff No.

NOTICE OF LEVY

Defendant

T Pt e P M Pl Mot P S

TO:  (Defendant) IMPORTANT NOTICE. READ CAREFULLY. IT
CONCERNS YOUR PROPERTY.

1. Action was commenced against you on for §
2. To secure payment the following has been levied on:

(E.g.: 1979 Chevrolet, License #ABC 123

Savings account in Fiduciary Trust &

Savings Co.

Etc.)

3. This property will (be held by the court) (remain subject
to a 1iep) while the action is pending and may be taken
from you permanently if judgment is entered against you.

4, You may release the property from the levy hy delivering

a bond to the clerk of the court.
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If you have any questions about this matter, you should
consult an attorney.
IF YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-
ENTLY.

Name and address of plaintiff or
nlaintiff's attorney

B.(2) Notice of exemption. If the defendant is a natural

person, the notice served shall also contain the following state-
ment:

SOME KINDS OF PROPERTY CANNOT BE TAKEN FROM YOU IN A
LEGAL PROCEEDING. THE PROPERTY DESCRIBED IN THIS
NOTICE MAY OR MAY NOT BE THE KIND OF PROPERTY THAT
CANNOT BE TAKEN. IF YOUR PROPERTY IS PROTECTED, YOU
MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YOUR PRQOP-
ERTY CANNOT BE TAKEN. IF YOU DO NOT ACT, YOU WILL
LOSE THE PROPERTY, WHETHER OR NOT IT IS PROTECTED.
YOU SHOULD GET LEGAL ADVICE TO DETERMINE IF THE PROP-
ERTY DESCRIBED IN THIS NOTICE CAN BE TAKEN IN THIS
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TO
CLAIM THAT YOUR PROPERTY CANNOT BE TAKEN.

B.(3) Address of defendant unknown. Where a plaintiff

cannot find defendant or defendant's attorney and knows of no
address or office of defendant or defendant's attorney and with
reasonable diligence cannot discover any address or office of
defendant or defendant's attorney and cannot serve notice upon
defendant in any manner, plaintiff Shal] file an affidavit to
that effect, and service of notice upon defendant shall not be

required.
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C. Service of notices; proof of service.

C.(1) Service. Except where some other method is ex-
pressly permitted, any notice or order to show cause regquired
or permitted to be served by Rules 81-85 shall be served in
the manner in which a summons may be sérved.

C.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of service as
provided in Rule 9 C,

D. Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
provisional process, or any interest in such property, may
move the court for an order establishing the claimant's title
or interest, extinguishing the plaintiff's lien, or other ap-
propriate relief. After hearing:

D.(1) Summary release of attachment. In a case where

there is no genuine issue as to any material fact and the
claimant is entitled to relief as a matter of law, the court
may make an order establishing claimant's title or interest,
extinguishing or limiting the plaintiff's 1ien, or granting
other appropriate relief.

D.(2) Continuation of attachment. In all other cases,

the court shall order the provisional process continued pend-
ing judgment. Such order protects the sheriff but is not an

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles applicable to all
provisional process covered in Rules 81 thorugh 85.

Subsections A.(1), (2), (3), (8), (11), and (12) are new.
Subsections A.(4), (5), and (6) were taken from ORS 29.020. Sub-
section A.(7) is based on ORS 24.010(3), and subsection A.(10)
is based on 11 U.S.C. § 101 (37). The most important definition
is A.(9), which was adapted from ORS 29.020(5) and clarifies the
relationship between provisional process and other temporary
restraining orders or provisional receiverships.

Section B. basically requires the same notices as did
ORS 29.178, but the language of the statute was modified slightly
and the form of notice was specified. The most important change
is in B.(2) where the requirement that notice to individuals
contain a Tist of exemptions, an explanation of the exemption
procedure, and a reference to the availability of forms is elimi-
nated. The Council does not wish to discourage exemption claims,

but felt the notice presently required for attachment was incompre-

hensible and constituted a procedural trap.

Sections C. and D. are new. Section D. is designed to pro-
vide summary procedure for release of attachment which does not
infringe jury trial rights in the dispute between the attaching
plaintiff and a claimant. Although the claimant of the property
would have a right to a separate action to determine title and
right to possession, that might not be sufficient when immediate
action is needed. Section D. allows the court, which authorized
the provisional process, to act after summary hearing if there
are no facts in dispute and claimant is entitled to relief. See
ORCP 47.

ORS 29.270 presently makes reference to a summary procedure.
The seldom used sheriff's jury in ORS 29.210 is eliminated.
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Minutes of Meeting - 9/6/80
Page 2

Rule 84 F, The Council unanimously decided to delete the
provisions relating to release of liens, F.(2)(a) through F.(2) (e),
in their entirety. The Council also unanimously agreed to delete
the last sentence of F.(1)(a): "Delivery of property under this
section does not affect the attaching plaintiff's lien."

Rule 81 B. Judge Sloper moved, seconded by Darst Atherly,
that paragraphs B.(2)(b) through B.(2)(d) be deleted from the notice
of exemption section. The motion carried unanimously. It was sug-
gested by Frank Pozzi that some simple and clear language relating
to possible exemptions be added to the notice. The Executive Direc-
tor was asked to draft language and submit it for approval to the
subcommittee.

Rule 83 G.(1). The Council decided that the following sentence
should be added at the end of G.(1): "If the plaintiff so requests,
the hearing date may be set at some date later than the seventh day."

Rule 83 A. Upon motion by Laird Kirkpatrick, seconded by
Don McEwen, the Executive Director was asked to redraft the first
paragraph of this rule to allow the required showing to be made by
affidavits submitted in support of plaintiff's petition. Judge Dale
opposed the motion.

Upon motion by Carl Burnham, seconded by Judge Sloper, the
Council unanimously approved release of the tentative draft of
Rules 78-85, dated August 29, 1980, as modified by the actions taken
by the Council. '

Class Actions. Austin Crowe moved, seconded by Charles Paulson,
that Rule 32 be amended to incorpoxate the revisions submitted on
July 21, 1980, by the class action subcommittee. The motion carried,
with Carl Burnham, Darst Atherly Garr King, Judge Buttler, and Don
McEwen opposing it.

The Council had no further objections to or suggestions regard-
ing the draft of Rules 65-72 and amendments to ORCP 1-64 dated
August 27, 1980, which had been approved for release at the last
meeting.

The Council discussed the suggested changes in ORCP 7 set out
in Frank Pozzi's letter dated August 4, 1980, and in the staff memoran-
dum dated June 16, 1980.

A motion was made by Austin Crowe, seconded by Don McEwen, to
adopt the change in 7 D.(4)(a) set out in the June 16, 1980, memoran-
dum reinstating service on the Department of Motor Vehicles, with the
substitution of "registered agent" for "attorney in fact" in para-
graph (i). The motion passed unanimously.

A motion was made by Frank Pozzi, seconded by Charles Paulson,
to adopt the change in D.(4) (c) on Page 2 of the August 4th letter.



RULE 81

OEFINITIONS; NOTICE OF LEVY: SERVICE;
ADVERSE CLAIMANTS

A. Oefinitions. As used in Rules 81-85, unless the con-

text otherwise requires:

| A.(1) Attachment. "Attachment” is the procedure by
which an unsecured plaintiff obtains a judicial Jien an
defendant's property prior to judgmént.

A.(2) Bank. "Bank" includes commercial and savings
banks, trust companies, savings and loan associations, and
creﬁit unions.

A.(3) (Clerk. "Clerk" means clerk of the court or any
person nerforming the dutjes of that offica.

\

A.(4) Consumer goods. "Consumer goods" means consumer

goods as defined in QRS 79.10¢0.

A.(5) Consumer transaction. "Caonsumer transaction”

means a transaction in which the defendant becomes obligatad
to pay for goads sold or leasad, servicas rendered, or monies
loaned, primarily for purposes of the defendant's personal,
family, or housahceld use.

A.(6) Issuing officer. "Issuing officar” means any

persén who on behalf of the court is authorizad to issue pro-

visional procass. |
A.(7) Levy. "Levy" means to creata a lien upon grop-

erty prior to judgment Qy any of the procadures orovided oy

Rules 81-85 that creata a lien.
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A.(8) Plaintiff and defendant, "Plaintiff" includes any

party asserting a claim for relief whether By way of claim,

<t

third party claim, cross-claim, or counterclaim, and "defsndant

includes any perscn against whom such claim is asserted.

A.(9) Provisicnal procass. "Provisional grocsss" means

attachment under Rule 84, claim and delivery under Rule 85,
temparary rest?aining orders under Rule 83, preliminary injunc-
tions under Rule 83, or any other legal or equitable judicial
process or remedy which before final judgment enables a plain—
tiff, or the court on behalf of the plaintiff, to take possession
aor control of, or to restrain use or disposition of, or Tix a
lien on propert& in which the defendant claims an intarest, ex-
cept an order appointing a provisional recaivér under Rule 80 or
granting a tamporary restraining order or orsliminary injunction
under Rule 79.

1

A.(10) Security intsrest. "“Security interest" means a

lien created by agresement, as opposed to a judicial or statu-
tory lien. |
A.(11) Sheriff. "Sheriff" includes a constabie of a
district or Justics court;
“A.(12) Writ. A "writ" is an order by a court to a sheriff

or other official to aid a creditor in attachment.

8. Noticas to defendant following levy.

8.(1) Form of notica. Whenever a plaintiff levies on
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property of a defendant, other than wages held by an smplayer,
the plaintiff must cause to be oromptly served on the defendant,
in the manner provided in Rule 9 B., a notices substantially in

the following form:

IN THE COURT QF THE STATE OF OREGON FOR COUNTY
)
)
Plaintiff ) Ng.
) .
v. ) NOTICE QF LEVY
)
)
| )
Defendant )

TQ: (Defendaﬁt), IMPORTANT NQTICE. READ CAREFULLY. IT
CONCERNS YQUR PROPERTY.

1. Action was commencsd against you on for §
2. To secure payment the following has been lavied on:

{(E.gq.: 1979 Chevralet, License #ABC.123

Savings account in Fiduciary Trust &

SaVings Co. -

Ete.)

3. This property will (be held by the court) (remain subject
toa Tien) while the action is pending and may be taken
from you permanently if judgment is entared against you.
4, You may ralease the property from the levy hy deliverfng

& bond to the clerk of the court.

56



N

[f you have any quastions about this mattan, you should
consult an aﬁtorney.
[F YOU DO NOTHING ABOUT THIS, YOU MAY LOSE THIS PROPERTY PERMAN-
ENTLY. |

Name and addrsss o7 plaintiff or
nlaintiff's attorney

8.(2) Notice of axemotion. If the defendant is a natural

persan, the notice served shall also contain the following state-
ment:

SOME KINDS QF PROPERTY CANNQT B8E TAKEN FROM YOU IN A
LEGAL PRQCEEDING. THE PROPERTY ODESCRIBED IN THIS
NOTICE MAY OR MAY NOT BE THE KIMD QF PROPERTY THAT
CANNOT BE TAKEM. [F YOUR PRQPERTY IS PRQTECTED, YQU
MUST TAKE ACTION IMMEDIATELY TO CLAIM THAT YQUR PRQP-
ERTY CANNQT 8E TAKEN. IF YQU 0O NOT ACT, YQU WILL
LOSE THE PROPERTY, WHETHER OR NOT IT IS PROTECTED.
YOU SHOULD GET LEGAL ADVICE TQ OETERMINE IF THE PROP-
ERTY DESCRIBED IN THIS NQTICE CAN BE TAKEN IN THIS
PROCEEDING AND HOW TO TAKE THE REQUIRED ACTION TQ
CLAIM THAT YQUR PROPERTY CANNQT B8E TAKEN.

8.(3) Address of defsndant unknown. Where a plaintjff
cannot find defendant or defendant's attorney and knows of na
address or oiffics of defendant or detendant's attaorney and with
reasagnable di1igence cannot dfscover any addreass aor offics af
defendant or defendant's attorney and cannot serve natics upon
defendant in any manner, plaintiff shall file an affidavit to
that effect, and servics of noticas upon defsndant shall not he

requirad.
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C. Service of notices; proof of service.

C.(0) Service. Except where some other method is ex-
pressly permitted, any notice or order to show cause required
or permitted to be_served by Rules 81-85 shall be served fn
the manner in which a‘summons may be sérved.

C.(2) Proof of service. Copies of all notices or orders

to show cause shall be filed together with proof of sarvice as
provided in Rule 9 C,

0. -Adverse claimants. A person other than the defen-

dant claiming to be the actual owner of property subject to
pfovisiona] process, or any interest in such property, may
move the court for an order establishing the claimant's title
or interest, extinguishing the plaintiff's lien, or other ap-
propriate relief, After hearing:

D.(1) ‘Summary release of attachment. In a case where

there is no genuine issue as to any material fact and the

claimant is entitled to relief as a matter of law, the court

may make an order establishing claimant's title or interest,
extinguishing or limiting the plaintiff's lien, or granting

other appropriate relief.

. D.(2) Continuation of attachment. In all other cases,
the court shall order the provisional process continued pend-
ing judgment. Such order protects the sheriff but is not an:

adjudication between the claimant and the plaintiff.
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COMMENT

This rule provides the general principles applicable to all
provisional process covered in Rules 81 through 85.

Subsections A. (1), (2), (3), (7), (8), (11), and (12) are
new. Subsections A.(4), (5), and (6) were taken from ORS 29.020.
Subsection A.(10) is based on 11 U.S.C. § 101 (37). The most .
important definition is A.(9), which was adapted from ORS 29.020(5)
and clarifies the relationship between provisicnal process and
other temporary restraining orders or provisional receiverships.

Section 8. basically rasquires the same noticas as does
QRS 29.178, but the lanquage of the statuta was modified slightly
and the form of notica was specified. The most important change
is in 8.(2) where the requirement that noticz to individuals
contain & list of exemptions, an explanation of the exemption
procedure, and a reference to the availability of forms is elimi-
natad. The Council does rot wish to dxscourage exempticon claims,
but felt the notica gresently required for attachment was incompre-
hens1b1= and constitutad a procadural trap.

Sections C. and 0. are new. Section 0. is designed to pro-
vide summary oprocsdure for releass of attachment wnich does not
infringe jury trijal rights in the disputzs betwesn the attaching
plaintiff and a claimant. Although the claimant of the propgerty
would have a right to a separata action to determine title and
right to possession, that might not be sufficient when immediate
action is neaded. Secticn J. allows the court, which authorizad
the provisional Qrocess, to act after summary hearing if there
are no facts in disputa and claimant is entitled to relief. See
QRCP 47. The seldom used sheriff's jury in ORS 29.210 is eliminated.
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